
In the Matter of: 

UNITED STATES 
ENVIRON3IENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 5% 
-. <: 2 

O 

-r < 
SPRING LAKE GARDENS, INC., C' - 

) Docket No. FIFRA-04-2009-3027 r &- 

ANIhPAL CARE, IR'C., ) 

) 
Kespondcnt. ) 

PREHEARING ORDER 

As you have been previously notified, 1 arn designated to preside over this proceeding. 
This proceeding will be governed by the Consolidated Rules of Practice Governing 
Administrative Assessme~lt of Civil Penalties and the Revocation or Suspension of Permits, 40 
C.F.R. 5 22.1 g m, ("Rules of Practice"). The parties arc advised to familiarize the~nselves 
with the applicable statute(s) and the Rulcs of Practice. 

Agency policy strongly supports settlement and the procedures regarding documenting 
settle~nents are set forth in Section 22.18 of the Rules of Practice, 40 C.F.R. $22.18. if 
settlement discussions in this proceeding have been undertakcn, the parties are colnmended for 
taking thc initiative to rcsolve this matter infonnally and expeditiously. Each party is reminded 
that pursuing this matter through a hearing and possible appeals will require the expenditure of 
significant amounts of time and financial resources. The parties should also realistically consider 
the risk of not prevailing in the proceeding despite such expenditures. A settlement allows the 
parlies to control ihc outcolne of the case, whercas a judicial decision takes such control away. 
With such thoughts in mind the parties arc directed to cngage in a settlement conference on or 
before Novembcr 13, 2009, and attclnpt to reach an alnicable resolution of this matter. The 
Complainant shall file a status rcport rcgarding settlc~nent on or before November 20,2009. If 
the case is settled, the Consent Agreement and Final Order signcd by the parties should be lilcd 
no later than Decembcr 18, 2009, with a copy to the undersigned. 

Should a Consent Agreement not be finallzed on or bel'orc that date, the parties must 
prepare for hearing and shall str~ctly comply with thc prehcaring requirements of this Order. 

This Order is Issued pursuant to Section 22 19(a) of the Rules. Accordingly, it is dirccted 
that the following prchearing exchange take place between the parties: 



.. . " ~ - ~~ .- 
the time necded to present its dircct casc. &c Sections 22.21(d) and 22.19(d) of the llules. Stntc 
ii.hcther m y  ~rnnslaiio~z services are nccessary,for irsiimony, a ~ d  language ro be translnted 

2. In addition, the Complainant shall subnlit thc following as part of its Initial Prehcaring 
Exchange: 

(A) a copy of any rcports rclating to thc inspeclion refercnced in Paragraphs 9-1 1 
of the Complaint, including copies of any photographs, videos, ticld notes. statements: samples, 
site maps, illustrations or diagrams taken or provided during the inspection; 

(B) a copy of thc labcl and labeling of"Verecn's 18-5-9 w,.86% Penrl~inethal~n 
25% PSCU" referenced ln Paragraphs 10-12. I5 01 thc Complaint; 

(C) a copy of the invoice for "Vcreen's 18-5-9 w!.S6% Pendimethalin 25%) 
PSCU" referenced in Paragraph 1 1  o f thc  Complaint; 

(D) a copy of all doculnentation supporting Complainant's assertion in Paragraph 
15 of the Colnplalnt that "Vcreen's 18-5-9 wL86?/o Pcndimcthalin 25% I'SCU" was being 
"distributed" by Rcspondent; 

(E) a copy of all doculnentation supporting Complainant's assertion in Paragraph 
12 of the Complaint that "Verccn's 18-5-9 w/.8696 Pendilnethalin 2.5% I'SCU" is a "pesticide;" 

(F) a copy of all documentation supporting Complainant's assertion in Paragraph 
13 of the Colnplaint that "Vereeii's 18-5-9 ~ 1 . 8 6 %  Pendimethalin 25% PSCU" was not 
registered as a pesticide on the date of the inspection; 

(G) a copy of the Enforcement Response Policy for the Fcderal Insecticide, 
Fungicide and Rodenticide t\ct (FIFRA), July 2, 1990, and a copy of any other penalty policy 



upon which Cwnplainant 11ns relied upon, or intends lo rely upon, in calculaling tlie proposed 
penalty; 

(H) a narrative statement explaining in detail the calculation of the proposed 
penalty, discussing each of the penalty assessment factors sct forth in Scction 14(a)(4) of FIFRA, 
7 L1.S.C. 1361(a)(4); and 

(I) a statement regarding whether tlie Paperwork Reduction Act of 1980 (PRA), 
33 U.S.C. a 3501 am., applies lo this proceeding, whether there is a current Office of 
Management and Budget control nu~iiber in\lol\.ed herein and a~hetlier the provisions of Section 
35 12 of the PRA are applicable in this case. 

3. The Respondent sliall also submit thc follov'ing as part of its Prehearing Exchange: 

(A) a copy of all docu~ncntation supporti~ig Rcspondcnt's assertioll in its Answer 
that "Vereen's 18-5-9 w/.86':6 Pendi~netlialin 250i6 PSCU" was not being "ofrered for sale" on its 
premises on the day of the inspection; 

(R) a copy oCall documentation supporting Respondent's assertion in its Answer 
that "Vereen's 18-5-9 w:.86%6 Pcndi~ncrlialin 25% PSCU" \\,as sent to Rcspondent's premises 
"by mistakc by thc d~stribulor" and \vas not ordcred byllespondent; 

(C) if Respondent takes the position that Respondent is unable to pay the 
proposed pcnalty, a copy of any anti all documents i t  intends to rely L I ~ ~ I I  in support of such 
position; and 

(D) if Respondent takes the positicln that tlic proposed penalty should be reduced 
or eliminated on any other grounds, a dclailzd staremcnt of such position, anti a copy of any and 
all doculnents it intends to rely upon in support of such position; and 

4. Co~nplaina~lt  shall submit as part of its Rcbuttal Prehcaring Exchange a sratelncrlt 
and/or any documents in responsc to Respondcnl's Prchearing Exchangc subinittals as to 
pro\~isions ?(A) through 3(D) above. 

The preliearing cxclinngcs callcd for above shall be filed in seriati~n fashion, pursuant to 
[he follo\ving schedule: 

Deccn~bcr 18, 2009 - Complainant's Initial Prelicaring Exchange 

January 8,2010 Respondent's Prehearing Exchange, including any direct 
and/or rebultal cvidcnce 



.January 22,2010 - Complainant's Rebuttal Prehcaring Exchange 

Section 22.19(a) o f t h e  Rulcs of Practice pro\,ides that, cxcept in accordance with Scction 
2?.22(a), any docuinent not uicluded in the prehcaring exchange shall not be adinitled into 
cv~de~ice ,  and any witness \zlir>se name and testimony surnmnr! are not included in the 
prehearlng exchange sliall not he allowed to testitj.. Thererot-c. each party should thoi~glitfully 
prepare its prehearilig exchange. Any supplements to preheari~ig exchanges shall be filed with an 
accompanying g& to supplement tlic prchearing exchange. 

Tlic Colnplaint hercin gave the Respondent notice and opportunity for a hearing, in 
accordance with Section 554 of the Administrative procedure .4ct (APA), 5 U.S.C. 5 554. In its 
Answer to the Complaint, tlic Respondent requested such a heat-in&. 111 this regard, Section 
554(c)(2) of the APA sets out that a hcaring be conducted under Section 556 of the APA. 
Section 556(d) provides that a party is c~ititled to prescnt its casc or defense by oral or 
tlocumentary evidence, to submit rchuttal evidence, and to conduct such cross-cxaminatio~i as 
may be I-equiretl for a full and true disclosure of tlic facts. Thus. the licspondent has the right to 
defend itsclf against thc Co~uplainant's chargcs by way of direct evidence, rcbuttal evidence or 
through cross-exami~lation o f  thc Complainant's witr~esscs. Respondent is cntitled to elect any or 
all three means to pursue its defenses. If the Respondent intends to elect onlv to conduct cross- 
examination of Co~nplainant's w i t n e s s ~ r e s e n t a t i o n  of direct and/or rcbnttal 
evidence, the Respondent sliall scrve a statelncr~t to that cffect on or before the date for filing its 
~ e h e a r i n g  exchange. l'hc Kcspondcnt is hcrchy notificd that ils failurc to cithcr comply 
with thc  prchcaring cxchangc rcquircnlcnts sct forth hcrcin o r  to statc that  it is clccting 
only to c o ~ ~ d u c t  cross-cxamination of thc Complainal~t 's  %vitncsscs, can rcsult in thc cntry of 
a tlefaolt.iudgmcnt against it. Tlic Complainant is notiiicd that its failurc to file its prchearing 
exchange in a timcly iuanncr can result in a dismissal of the casc with prcjudice. 

The  mcrc pcndcncy of scttlcnlcnt ~~ceo t ia t ions  or cvcn thc cxistcncc of a scttlcnlcnt 
in principle docs not constitute ;I basis for faililll: to strictly complv n i t h  the prchcaring 
cvchangc rcquircmcnts. Onl, thc l i l inr with thc l lcarine Clcrlt o l  a fully cxccutcd Conscnt 
Arrccmcnt and  Final Ordcr ,  o r  an Ordcr  of thc J ~ ~ d a c , c u c ~ ~ s c s  noncompliancc n i t h  tiling 
dcadlincs. T h c  partics a rc  adviscd to includc, attach o r  rcfcr to any tcrms of -- 

scttlcmcnt offcrs o r  agrccmcnts in any document submitted to the l'rcsiding Judgc. and no 
copics of Conscnt Agrccrncnts and 1:inal Ordcrs  shall hc sohmittcd, o r  attachcd to any 
d o c ~ ~ m c n t  suhnlittcd to thc Prcsiding Judgc cxccpt thosc that  a rc  full) cxccutcd and filed 
with the Rcgional I lcaring Clcrk. 



Prehcaring exchangc information requircd by this Order to bc sent Lo the l 'rcsidi~~g Judge, 
as well as any othcr further pleadings, G s c n t  hv mail, shall he addressed as follo\rs: 

The No~lorable Susan L. Uiro 
Cliicf t2dminisLrative Law Jutlge 
Officc of hdmit~istrative Law Judgcs 
U.S. Envirc>nmeutal Protcction Agency 
hlail Code 1900L 
1200 Pennsylvania Avc. N.W. 
\Vashington, D.C. 20460 

Iland-delivered packagcs tra~lsportcd by Federal Express or another dclivery service 
which x-rays their packages as part of'their rouline sccurily procedurcs, may be delivered dircctly 
to the Officcs of the Administrative Law Judges at 1099 14th Street, N.W., Suite 350, 
Washington. I1.C. 20005. 

'Telephone contact may hc ~natle with my legal assistant, hlaria Whiting-Bealc at (202) 
564-6259 or my staff attorney, Lisa Ihight ,  Esquirc at (202) 564-6291, Tlic facsimile nu~iiber is 
(202) 565-0043. 

If any party wishcs to receive, by e-mail or by facsimile, an cxpeditcd courtcsy copy of 
decisions and substantive orders issucd in this proceeding, tile party shall suhmit a rcquest for 
expedited courtesy copies by letter addressed to Maria Whiting-Benlc, Legal Staff .4ssistant: 
Office of Administrative La\\, Judges, U.S. E~~vironme~ltal  Protcction Agcncy, Mail Code 19001.: 
1200 I'ell~lsylvania Ave. K.U1., M'asliingto~~. D.C. 20460. 'ntc Ictter shall include the case 
docket nu~nber, thc c-mail address or facsi~nile number to which !he copics are to be sent, and ;I 

statelllcllt as to \vliether the party requests: (A)  expediled courtcsy copies of the initial dccision 
and/or any orders on motloll for accelcrated decision or dismissal: or (D)  expedited courlesy 
copies of all decisions end substantive orders. 'l'hc undersigned's officc will endeavor to comply 
with such rcquests, hul docs not guarantee the party's rcceipt of expedited courtesy copies. 

Prior to filing any  notion, thc moving party is d~rected to contact the other party or 
panics to detcnnine whether thc othcr party has any objection to the granting of the rcliel'soughf 
in the motion. The motion shall then stotc the position of the othcr party or parties. The mcre 
consent o f thc  other parties lo t l ~ c  relief sought docs not assurc that the  notion will hc grantcd 
and no rcliancc should bc placed on the granting of an unopposed motio!l. I'urthernlore, all 
motions which do not state that the other party has no objection to the rclief s o ~ ~ g l ~ t   nus st bc 
submitted in sufficient time to pcnnit the filing of a response by that party 2nd thc i s s u a ~ ~ c c  of a 
ruli~lg on the motion. bcfore any relex-ant dcadlinc set hy this or any subsequent order. Scctioils 
22.16(b) and 22.7(c) of the R ~ ~ l c s  of Praclice. 40 C.F.R. §§ 22.16(b) and 22.7(c), allow a fifteen- 
day rcsponse pcriod for motions with an addi~ional five days addcd thcrcto if the plcading is 
ser\:ed by mail. Motions and responses not filed in a timely manner may nut be considered 
~vithout motion for leavc to file the docuincot and a showing of good cause. 



Furthennore. u lx~n the tiling of a motion, a respo~isr to a motion, or a 1,eply to a motion; a 
pady may subtnit a written request for an oral argume~it on  thc inotion, pursuant to 40 C.F.It. 
5 22.16(d). Included in tlie request h r  oral argument shall be a statement as to the proposed 
appropriste location(s) Sor the al.gulnent to take place. 'fhe Ocfice of AdministratiL~e Law Judges 
recenlly acquired access lo state i ~ f  the art \.ideocolifcre~icin~ capabilitics, arid strotigly 
encourages tlie parties to considcr utilizing such tecliliology for oral argutiients on inolions so as 
lo tniniinize the expenditure of time and lnoiietary resources in connection with s ~ ~ c h  arguments. 
.A request for oral argument may be granted. in the undersigned's discretion. where Sunlier 
clarification and elaboration o l  arguments would be ofassistance in ruling on the motion. 

If either party intends to lile any dispositive motion regarding Iiahility. such as a n~otioii 
for accelerated decision or motion to dismiss under 40 C.T:R. 5 22.20(a), it shall be filed 
thirtv dav,s aftcr the d r ~ c  datc  lor Colnplainant's I<chnttal I'rehe:~rin..: Erchangc.  

Dated: October 20, 2009 
Washington, D.C 



~vlarla &% nlung-pale 
Staff Assisrant 

Dated: October 20, 2009 

Original And One Cop) By Pouch Mail To: 

Patricia Bullock 
Regional Ilearing Clerk 
U.S. EPA 
Atlanra Fedcral Centcr 
61 Forsyth Street, SW 
tirlanta. tiA 30303-8960 

Copy By Pouch Mail To: 

Michi Kono. Esquire 
Associate Regional Counsel 
IJ.S. EPA 
Atlanta Federal Centcr 
6 1 Forsyth Srrect, : SW 
Atlanta, Gi i  30303-8960 

Copy 13) Regular Mail l o  

Mr. Timothy Lowdel- 
Spring Lalte Gardens, Inc. 
33463 Old Salisbuv,. Road 
Albennarle, NC 28001 


